SENATE COMMITTEE ON PUBLIC SAFETY
Senator Loni Hancock, Chair
2015 - 2016 Regular

Bill No: SB1016 Hearing Date: April 12, 2016
Author: Monning

Version: February 11, 2016

Urgency: No Fiscal: Yes

Consultant: JM

Subject: Sentencing

HISTORY
Source: California District Attorneys Association

Prior Legislation: SB 463 (Pavley) — Ch. 598 Staxl 3
SB 576 (Calderon) — Ch. 361, Stats. 2011
AB 2263 (Yamada) — Ch. 256, Stats. 2010
SB 150 (Wright) — Ch. 171, Stats. 2009
SB 1701 (Romero) — Ch. 416, Stats. 2008
SB 1342 (Cogdill) — died in Senate Public Safeéj(8
SB 40 (Romero) — Ch. 3, Stats. 2007

Support: California Police Chiefs Association; @ainia State Sheriffs’ Association

Opposition:  California Attorneys for Criminal Jusdi

PURPOSE

The purpose of thisbill isto extend the sunset provisions from January 1, 2017 to January 1,
2022 on specified basic sentencing provisions on the factors a court shall consider and
procedure the court shall follow in choosing to impose a lower, middle or upper term.

Existing law provides that when a judgment of imprisonmenbibé imposed and the statute
specifies three possible terms, the choice of pipeapriate term shall rest within the sound
discretion of the court. (Pen. Code § 1170, s(id)

Existing law provides that prior to sentencing, either partyhervictim, or the family of the

victim if the victim is deceased, may submit aestaént in aggravation or mitigation, as
specified. In determining the appropriate terne, ¢burt may consider the record in the case, the
probation officer’s report, other reports includirggports received pursuant to Section 1203.03,
and statements in aggravation or mitigation andtadal evidence introduced at the sentencing
hearing. (Pen. Code 8§ 1170, subd. (b).)

Existing law provides that the court shall select the term Iblest serves the interests of justice
and set forth on the record the reasons for imaia term selected. The court may not impose
an upper term by using the fact of any enhancemngomt which sentence is imposed under any
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provision of law. A term of imprisonment shall riag specified if imposition of sentence is
suspended. The provision concerning the authofitiie court to choose one of three prescribed
sentencing terms upon sunsets on January 1, Z8kh. Code § 1170, subd. (b).)

Existing law provides that the Judicial Council shall seekrmnmote uniformity in sentencing
under Section 1170, by:

» The adoption of rules providing criteria for thensa@eration of the trial judge at the time
of sentencing regarding the court’s decision to:
0 grant or deny probation;
o impose the lower, middle, or upper prison term;
0 impose concurrent or consecutive sentences; and
o determine whether or not to impose an enhancemieeiterthat determination is
permitted by law.
» The adoption of rules standardizing the minimumteohand the sequential presentation
of material in probation officer reports submittedhe court. (Pen. Code 1170.3.)

Existing California Rules of Court, provide that:

* When a sentence of imprisonment is imposed, oexleeution of a sentence of
imprisonment is ordered suspended, the sentenatiggejmust select the upper, middle,
or lower term on each count for which the defendeastbeen convicted, as provided in
section 1170(b) and these rules.

* In exercising his or her discretion in selecting af the three authorized prison terms
referred to in section 1170(b), the sentencing guahgy consider circumstances in
aggravation or mitigation, and any other factosogmbly related to the sentencing
decision. The relevant circumstances may be obddirom the case record, the
probation officer’s report, other reports and stegats properly received, statements in
aggravation or mitigation, and any evidence intemtbat the sentencing hearing.

* To comply with section 1170(b), a fact charged fmohd as an enhancement may be
used as a reason for imposing the upper term bt icourt has discretion to strike the
punishment for the enhancement and does so. Ehefuasfact of an enhancement to
impose the upper term of imprisonment is an adequeson for striking the additional
term of imprisonment, regardless of the effectlantbtal term.

» Afact that is an element of the crime upon whiaghiphment is being imposed may not
be used to impose a greater term.

» The reasons for selecting one of the three authdizison terms referred to in section
1170(b) must be stated orally on the record, inalyidvhere the court imposes the
middle term. (Cal. Rule of Court, 4.420.)

Existing U.S. Supreme Court decisional law establishes that California’s determinate esecing
law prior to the enactment of SB 40 (Romero) in20lated the right of the accused to a trial
by jury, as guaranteed by the Sixth Amendmented.thited States ConstitutionCynningham

v. California (2007) 549 U.S. 270.)

Existing U.S Supreme Court decisional law established that to adjust California’s seaien law
to make it conform to Constitutional requireme@alifornia may either require juries “to find
any fact necessary to the imposition of an elevaggdence” or “permit judges genuinely ‘to
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exercise broad discretion . . . within a statutanyge.” Cunninghamv. California, supra, 549
U.S. 270 - Decision Syllabus.)

Existing law amended Penal Code sections 1170 and 1170.3ponse to the Cunningham
decision, to make the choice of lower, middle, pper prison term one within the sound
discretion of the court. (SB 40 (Romero) — ChStats. 2007.)

Existing law includes the following uncodified legislative fings that were adopted as part of
SB 40 (2007): “Itis the intent of the Legislatumeenacting this provision to respond to the
decision of the United States Supreme Cou@unninghamv. California ... It is further the
intent of the Legislature to maintain stability@alifornia’s criminal justice system while the
criminal justice and sentencing structures in @atifa sentencing are being reviewed.

Existing law amending Penal Code sections 1170 and 1170.3@p8lgb included a “sunset”
provision, declaring that its provisions would remia effect only until January 1, 2009, unless
a later enacted statute, that is enacted befotelthe, deletes or extends that date. Subsequent
legislation has extended that sunset date and gvesisions will currently remain in effect until
January 1, 2017. (SB 463 (Pavley) Ch. 598 St&ts32

Existing law provides that certain sentencing enhancementg aaradditional penalty of a

lower, middle, or upper term of years. These sastwere amended in response to the
Cunningham decision, to make the choice of loweaddtfe, or upper prison term one within the
sound discretion of the court. (SB 150 (Wrighth, ©€71, Stats. 2009; Penal Code 88 186.22,
186.33, 12021.5, 12022.2, 12022.3, 12022.4.) SBal%o included a “sunset” provision,
declaring that its provisions would remain in effealy until January 1, 2011, unless a later
enacted statute deletes or extends that datesuirset date on enhancement triads has also been
extended to January 1, 2017. (SB 463 (Pavleyp@8.Stats. 2013.)

Existing law provides that prior convictions used to enhandefandant’s sentence or subject
the defendant to a special sentencing schemedinguhe Three Strikes law, must be alleged in
the charging document and proved the jury (or couat court trial) beyond a reasonable doubt.
(Pen. Code § 1025.)

Existing decisional law grants a court discretion to “bifurcate” trialmfior conviction
allegations used to enhance a defendant’s sentemde that trial of the prior conviction
allegations is only held after the jury has coredcthe defendant on the underlying criminal
charges. Reople v. Calderon (1994) 9 Cal.% 69, 72-79.)

Existing decisional law provides that neither the defendant not the prdsat has a right to
“unitary” trial on the prior conviction allegatiom®nducted before the jury in conjunction with
the underlying criminal chargesld(, at p. 72Peoplev. Cline (1998) 60 Cal.App 21327,
1332-1335)

Existing provision of the California Constitution provide that prior convictions can be used
without limitation for impeachment or enhancemeirgentence. “When a prior felony

! Defendants typically request bifurcation of primnviction allegations. Prosecutors have requdsifeccation in
some Three Strikes cases — particularly beforeeBtekes reform in 2012 - to prevent jurors frooguaitting the
defendant to spare him or her from a life termdaelatively minor felony. Qline at p. 1332-1336.)
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conviction is an element of any offense, it shallgpoven to the jury in open court.” (Cal.
Const., Art. I, 8 28 (d).)

This bill would extend the sunset dates in these sentepoivisions to January 1, 2022.
RECEIVERSHIP/OVERCROWDING CRISIS AGGRAVATION

For the past several years this Committee hasisized legislation referred to its jurisdiction

for any potential impact on prison overcrowdingini¥ful of the United States Supreme Court
ruling and federal court orders relating to theéessaability to provide a constitutional level of
health care to its inmate population and the rdlesue of prison overcrowding, this Committee
has applied its “ROCA” policy as a content-neutpagvisional measure necessary to ensure that
the Legislature does not erode progress in redumiisgn overcrowding.

On February 10, 2014, the federal court orderedfd@aia to reduce its in-state adult institution
population to 137.5% of design capacity by Febriz&y2016, as follows:

* 143% of design bed capacity by June 30, 2014;
* 141.5% of design bed capacity by February 28, 2848;
e 137.5% of design bed capacity by February 28, 2016.

In December of 2015 the administration reported aisa'of December 9, 2015, 112,510 inmates
were housed in the State’s 34 adult institutiorfsictyv amounts to 136.0% of design bed
capacity, and 5,264 inmates were housed in outadé-$acilities. The current population is
1,212 inmates below the final court-ordered popoabenchmark of 137.5% of design bed
capacity, and has been under that benchmark setoeidry 2015.” (Defendants’ December
2015 Status Report in Response to February 10, @oddr, 2:90-cv-00520 KIJM DAD PC, 3-
Judge CourtColeman v. Brown, Plata v. Brown (fn. omitted).) One year ago, 115,826 inmates
were housed in the State’s 34 adult institutiorfsictvamounted to 140.0% of design bed
capacity, and 8,864 inmates were housed in outadé-$acilities. (Defendants’ December 2014
Status Report in Response to February 10, 2014r(t@9-cv-00520 KIM DAD PC, 3-Judge
Court, Coleman v. Brown, Plata v. Brown (fn. ontit¢

While significant gains have been made in redutiregprison population, the state must
stabilize these advances and demonstrate to tkeealezburt that California has in place the
“durable solution” to prison overcrowding “consistly demanded” by the court. (Opinion Re:
Order Granting in Part and Denying in Part DefetsidRequest For Extension of December 31,
2013 Deadline, NO. 2:90-cv-0520 LKK DAD (PC), 3-gedCourt,Coleman v. Brown, Plata v.
Brown (2-10-14). The Committee’s consideration of kilat may impact the prison population
therefore will be informed by the following quests

* Whether a proposal erodes a measure which haskadett to reducing the prison
population;

* Whether a proposal addresses a major area of mafbty or criminal activity for which
there is no other reasonable, appropriate remedy;

* Whether a proposal addresses a crime which isthjirg@ngerous to the physical safety
of others for which there is no other reasonablyrapriate sanction;

* Whether a proposal corrects a constitutional pralde legislative drafting error; and
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* Whether a proposal proposes penalties which agoptionate, and cannot be achieved
through any other reasonably appropriate remedy.

COMMENTS
1. Need for This Bill
According to the author:

In the 1970’s, the State of California, under GoeerJerry Brown, implemented
a new sentencing scheme designed to bring confptmfelony sentencing and
prevent continued disparities in sentence lengtbsacdifferent ethnic and
socioeconomic groups. California’s determinate esecing law provided the
courts with a three-tiered sentencing option caimgjof a higher, more-severe
term, a middle term, and a lower, less-severe tekaditionally, the law required
that the middle term be the presumptive sentendess the court found
mitigating or aggravating circumstances justifyargupper or lower term.

In 2007, the Supreme Court of the United Statesdrul theCunninghamv.
California decision that California’s determinate sentenatajute violated the
Sixth Amendment. The determinate sentencing schiehael on finding a
defendant guilty of the initial criminal charge loeyg a reasonable doubt, through
a jury trial, but allowed a judge to use a lowanstard of preponderance of
evidence when finding aggravating circumstancesetdence at the upper term.

The Supreme Court suggested two possible remealeksal with the
constitutional issues they outlined@unningham. Through SB 40 (Romero) in
2007, the Legislature chose to give judges disumety determine which of the
three terms to impose, rather than requiring aregi§p findings of fact by a
judge. The measure also removed the statutorynesgent that judges use the
middle term as the presumptive sentencing termrastdad provided the courts
with ability to sentence in the best interest afige.

The legislative fix put in place by SB 40 (Romeirmluded a sunset date which
has been extended and reviewed by the Legislatuir different bills, almost
all of which received no opposition votes. The entrdeterminate sentencing
laws sunset on January 1, 2017, and if the suragetisl not extended, California’s
entire sentencing scheme will become unconstitationce again. SB 1016 will
extend the sunset to January 1, 2022, and contnakow the choice of which of
the three determinate sentencing options apply wffender to rest within the
sound discretion of the court.

Many of the arguments presented in the initialimgtof SB 40 (Romero) in
policy committees have never materialized, and_tgislature has not yet found
a more effective fix then to continue to allow jcidi discretion. This can be seen
in the California Department of Corrections and &®litation’s Upper Term
Sentencing Reports, which show that in the eightysince SB 40 (Romero)
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became law, Judges have only sentenced defendahis tipper term 16% of the
time, opting for the middle or lower term in 84%aainvictions.

2. Background: The Holding in Cunningham v. California: California’s Determinate
Sentencing Law was Unconstitutional

California’s determinate sentencing law (DSL) po®s that crimes may be punished by one of
three prison terms in a “triad,” referred to as ltheer, middle, or upper term. Prior to SB 40,
Section 1170 stated that, “. . . when a judgmemingfisonment is to be imposed and the statute
specifies three possible terms, the court shakmoirdposition of the middle term, unless there
are circumstances in aggravation or mitigatiorhef¢rime.” (Pen. Code § 1170, subd. (b).)
Having established this system of sentencing “tjathe Legislature delegated to the Judicial
Council the duty to adopt rules to guide the fualge in making a decision to impose the lower,
middle, or upper prison term. (Pen. Code § 11y0AZcording to the Rules of Court
established by the Judicial Council prior to SB i#iGsentencing a defendant under the DSL,
“[tlhe middle term must be selected unless impositf the upper or lower term is justified by
circumstances in aggravation or mitigation.” (Gliles of Court, Rule 4.420(a).)

Prior to SB 40, the Rules of Court, Rule 4.420(ls}Her required that, “[c]ircumstances in
aggravation and mitigation must be established pyeponderance of the evidence. Selection of
the upper term is justified only if, after a coresigtion of all the relevant facts, the circumstance
in aggravation outweigh the circumstances in miiga The relevant facts are included in the
case record, the probation officer's report, othports and statements properly received,
statements in aggravation or mitigation, and amgh&r evidence introduced at the sentencing
hearing. Selection of the lower term is justif@dy if, considering the same facts, the
circumstances in mitigation outweigh the circumeséain aggravation.”

In 2000, in the landmark ruling ilpprendi v. New Jersey, the U.S. Supreme Court held that,
“the Federal Constitution’s jury-trial guarante@seribes a sentencing scheme that allows a
judge to impose a sentence above the statutoryrmewxibased on a fact, other than a prior
conviction, not found by a jury or admitted by thefendant.” Cunninghamv. California,
supra, 549 U.S. 270, 274-275, citidgprendi v. New Jersey (2000) 530 U.S. 4663ing v.
Arizona (2002) 536 U.S. 5848lakely v. Washington (2004) 542 U.S. 296; arldhited States v.
Booker (2005) 543 U.S. 220.) The Supreme Court claritiesl principle in Blakely v.
Washington as follows: “The relevant statutory maxm, is not the maximum sentence a judge
may impose after finding additional facts, but thaximum he may impose without any
additional findings.” (Blakely, supra, 542 U.S., at 303-304, emphasis in originbhe United
States Supreme Court has recently exterdgpdendi to clarify that it applies to any fact that
authorizes imposition of a sentence in excessestatutory minimum or maximumaAl(eyne v.
United Sates (2013) 186 L.Ed.2nd 314

In finding that California’s DSL, prior to SB 40iolated the right to a trial by jury, as defined
underApprendi, the Supreme Court stated, “California’s DSL, #melrules governing its
application, direct the sentencing court to stathwhe middle term, and to move from that term
only when the court itself finds and places onrdeord facts — whether related to the offense or
the offender — beyond the elements of the charffedse.” Cunninghamv. California, supra,

549 U.S. 270, 279.) Because the DSL requiredutigg, in order to impose the upper term, to
find facts that were not elements of the offensmébtrue by the jury, and because the court
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could find those facts by a preponderance of theeexee as opposed to the higher standard of
beyond a reasonable doubt, the DSL did exactly wiaatforbidden undeXpprendi, namely, it
“allow[ed] a judge to impose a sentence above tid@it®ry maximum based on a fact, other than
a prior conviction, not found by a jury or admitteygl the defendant.” Apprendi, supra, 530 U.S.
466.) “This Court has repeatedly held that, uriderSixth Amendment, any fact that exposes a
defendant to a greater potential sentence musilwelfby a jury, not a judge, and established
beyond a reasonable doubt, not merely by a prepande of the evidence."C(inninghamv.
California, supra, 549 U.S. 270, 281.)

3. SB 40 (2007) Amended California’s DSL to Satisfy Gustitutional Requirements

The Supreme Court i@unningham provided clear direction as to what steps Calif@si
Legislature could take to address the DSL’s Camstibal infirmities. “As to the adjustment of
California’s sentencing system in light of our dgan, the ball . . . lies in [California’s] court.

... [S]everal States have modified their systems .retain determinate sentencing .... by
calling upon the jury — either at trial or in a aggte sentencing proceeding — to find any fact
necessary to the imposition of an elevated senteAsesarlier noted, California already employs
juries in this manner to determine statutory secitgnenhancements. Other States have chosen
to permit judges genuinely to exercise broad digmme . . within a statutory range, which,
everyone agrees, encounters no Sixth Amendment s@adifornia may follow the paths taken
by its sister States or otherwise alter its syswmipng as the State observes Sixth Amendment
limitations declared in this Court’s decision€ufninghamv. California, supra, 549 U.S. 270,
293-294, citations and footnotes omitted.)

SB 40 amended California’s DSL to give judges tiser@tion to impose the lower, middle, or
upper term without the need for additional factfig. In addition, SB 40 included legislative
intent language stating that its purpose was toesdCunningham, and to stabilize the criminal
justice system while sentencing and correctiontigs in California are being reviewed.

4. Sentence Enhancements Containing Three Possilllerms

Most sentence enhancements provide for a singte @ééyears. (See e.g., Pen. Code § 667,
subd. (a) — 5 years for each prior serious felarwiction.) Some sentence enhancements,
however, like the term for the underlying conviatigrovide that the court must select one of
three possible terms, a lower, middle or upper teffee e.g. Pen. Code § 12022.5, subd. (a),
imposing a sentence enhancement of 3, 4 or 10 f@apersonally using a firearm in the
commission of a felony.)

Penal Code Section 1170.1, subdivision (b), inssraentencing judges how to impose sentence
enhancements where there is a choice of terman“#nhancement is punishable by one of three
terms, the court shall impose the middle term wntksre are circumstances in aggravation or
mitigation, and state the reasons for its sentgncoice, other than the middle term, on the
record at the time of sentencing.” AlthoughCdanningham, the Court found that sentence
enhancements, per se, in California, did not veothe right to have a jury decide all facts that
could increase the sentence; the Court did noteasddhe specific issue of those enhancements
that carry a choice of termsSeg Cunninghamv. California, supra, 549 U.S. 270.)

After the enactment of SB 40, the California CafrAppeal found that section 1170.1 “suffers
from the identical constitutional infirmities idefied by the United States Supreme Court in
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Cunningham ... and is similarly unconstitutional. The Legisieg has taken no step to amend
this provision to render it compliant with the $iXAamendment . . .” Reoplev. Lincoln (2007)
157 Cal. App. 4th 196, 205. The enactment of S8 (V8right), Ch. 171, Stats. of 2009, did just
that. SB 150 applied the same “fix” to sentendeagicement triads that SB 40 applied to the
base term triads: It authorized the court to inepasy of the three terms without making any
additional factual findings. This approach wasresply approved by the California Supreme
Court inPeople v. Sandoval (2007 41 Cal.4th 825, 844-845 (2007).) The charigehe rules
concerning imposition of an enhancement from aaghof three terms were also extended until
January 1, 2017 in SB 463 (Pavley), Ch. 598, i3201

5. The Trial Court need not formally find a Specific Fact to Impose an Upper Term, but
there are Limits on a Court’s Authority to Impose an Upper Term

Prior toCunningham, the trial court had to make a finding of a spedgct to impose the upper
term. After SB 40, the court simply had to artatel a reason for imposing the upper term. The
defendant could previously argue on appeal thaetivas insufficient evidence of the
aggravating fact, while now a defendant must estalbhat the court abused its discretion in
relying on a particular reason to impose an upgent However, as a practical matter, a court
seldom had difficulty finding a fact to impose tingper term prior to the decision in
Cunningham. Nevertheless, regardless of whether an upper isesupported by a finding of
fact or imposed through the sound discretion ofcitngrt, the aggravating factor or reason
supporting an upper term must reflect that theridiat’s crime is distinctly worse than the
average conviction for that same crim@edple v. Black (2007) 41 Cal 4799, 817Peoplev.
Moreno (1982) 128 Cal.App.3d 103, 110.)

Further, California law - from the time of the etraent of the DSL in 1976 - has prohibited the
court from using a fact that underlies an enhance@® a reason to impose the upper term.
(Pen. Code § 1170, subd. (b).) For example, iffardkant is convicted of burglary and the
prosecutor proved an enhancement allegation tead¢fendant used a firearm, the court can
impose an enhancement for the firearm, but it carelp on the use of a firearm to impose the
upper term. The court can rely on firearm usemoose an upper term, but the court cannot
impose punishment for the enhancement. This sybait of broader prohibition on the “dual
use” of the same fact to impose more than one porest.

6. Rates of Upper Term Sentences Since 2006

Concerns were raised that SB 40 (Romero) in 200fdu@sult in a substantial increase in
upper term sentences. SB 40 went into effect orcMal, 2007. However, any analysis of
upper term sentencing practices must be dividextimb distinct periods - the years prior to
implementation of realignment and the years agalignment was enacted. Inmates committed
prior to realignment are a substantially differantd more diverse population than inmates
committed after realignment. After realignmentlyashefendants with prior or current serious
felony convictions or who were required to registersex offenders were sent to prison. These
inmates generally had much longer and more seaonmsnal records than those sentenced to
felony county jail terms. They include many defeni$ sentenced for gang crimes. One
significant exception to that rule is drug commestfenders with enhancements for prior
convictions and for cases that involved exceptigriarge amounts of drugs. These inmates
often have relatively long criminal records and barsentenced to relatively long terms in
comparison to other felony jail inmates.
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The charts below are split into separate tablepferand post-realignment sentences for men
and for women.

» Upper Term Sentences from 2006-2010 — the Year Prito SB 40 until Enactment of
Criminal Justice Realignment

Year Total Commitments Upper Terms
2006 62,491 9,455 - 14.3%
2007 60,581 7,612 -12.5%
2008 59,498- 8,962 - 14.3 %
2009 57,093 — 9,213-16.5%
2010 52,375 9,358 - 16 %

» Upper Term Sentences for Men after Enactment of Régnment

Year Total Commitments Upper Terms
2011 45,934 8,633 - 20 %
2012 31,817 7,051 - 23 %
2013 34,714 6,850 - 20 %
2014 34,789 7,572 - 25 %

» Upper Term Sentences for Women from the year prioto SB 40 until Realignment

Year Total Commitments Upper Terms
2006 8,038 859 - 11%
2007 7,845 728 - 9%
2008 7,917 856 - 11%
2009 7,150 832 -12.5%
2010 6,811 912 - 14.3%

» Upper Term Sentences for Women from Realignment though 2014

2011 5,177 735 - 14.3%
2012 2,180 340 - 16.7%
2013 2,624 420 - 16.7%
2014 2,616 478 - 16.7%

It is difficult to draw conclusions about wheth@ucts have changed sentencing patterns in
imposing upper terms from this data. As notedvabafter the October 1, 2011 effective date
of Criminal Justice Realignment, only defendanthwurrent or prior serious felony
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convictions, or those required registering as $tenders, were sentenced to pri<ommates
with less serious criminal histories and conviaétess serious crimes served executed felony
sentences in county jails.

This data also does not reveal if average sentengths have increased over this time.
Increases in the proportion of upper term sentedoa®t necessarily mean that average
sentence lengths have increased. As a practidgémartually all defendants who must serve
their sentences in prison are subject to at le@aststrike sentences under the Three Strikes law.
A two strike sentence requires the court to dotiidesentence otherwise imposed. The court,
however, can strike or dismiss the prior strikegdition and impose an upper term, imposing a
shorter sentence than without a doubled middlewef term. Courts usually have a wide range
of sentencing choices available to them. A redasompose an upper term sentence cannot be
used to impose an enhancement. A court could ienffesupper term and strike (choose not to
impose) an enhancement with a longer term thamtitease from the middle term to the upper
term.

7. Sunset Provisions in Prior Bills and This Bill

SB 40, by its own terms, was intended to mainttabibty in California’s criminal justice

system while the broader sentencing policy issné3alifornia are being reviewed. SB 40 was
introduced a few months after the Governor declarsthte of emergency as a result of prison
overcrowding. (Prison Overcrowding State of EmanyeProclamation, Proclamation by the
Governor of the State of California, October 4, @0ttp://gov.ca.gov/index.php
?/proclamation/4278/.) The legislative responsé3unningham have been enacted numerous
times with a sunset provision on each occasiors il includes a five-year sunset until January
1, 2022.

-- END -

2 Defendants convicted under Penal Code Sectiorl 18 .white collar fraud in which the amount taksnthe
defendant or lost by the victim exceeded $100,080 serve sentences in prison. Such defendantkl\bewa
particularly small proportion of the prison popidat (Pen. Code § 1170, subd. (h)(3)



